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Background

On 7th December 2016 a motion was presented to Council calling for the council to:

"commit to the Open Contracting Global Principles and takes action to ensure that: 

● By the end of 2017 complete information for all contracting processes over £1m, 
including details of the tender, award and contract process, the full text of contracts and 
amendments, and performance information, are proactively published;

● By the end of 2018 complete information is available for all contracting processes, over 
£500, is proactively published."

This sets out that:

"The presumption should be that the text of all contracts is open by default. Redactions 
should only be permitted: (a) at the explicit written request of the parties to the contract; 
(b) subject to the public interest tests of the Freedom of Information act; (c) with the 
minimum possible redactions; and (d) with full justifications for any redaction given."

This note, drafted by the Open Contracting Partnership, explores the national policy basis for this 
position, and highlights relevant international guidance.

Relevant national policy

The Freedom of Information Act provides a basis for proactive and reactive disclosure of 
information. 

The Public Contracts Regulations 2015 (1), published 5th Feb 2015, set out national 
requirements (derived from EU Directives) for the publication of tender and contract award 
notices. 

The accompanying Transparency Principles (2), published 24th March 2015 (3) set out a clear 
presumption in favour of publication of contract texts, "with commercial confidentiality being the 
exception rather than the rule", based on the idea of pre-defining a limited set of categories of 
commercially sensitive information.

The Local Government Transparency Code 2015 (4) calls for publication of contracts, and 
notes in §20 that "The Government has not seen any evidence that publishing details about 
contracts entered into by local authorities would prejudice procurement exercises or the interests 
of commercial organisations, or breach commercial confidentiality unless specific confidentiality 
clauses are included in contracts."

The Local Government Act 1972, The Local Government (Access to Information) Act 1985 
and The Local Government (Access to Information) (Variation) Order 2006 (5) provide in 

http://www.legislation.gov.uk/uksi/2015/102/contents/made
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/416421/Transparency_of_suppliers_and_government_to_the_public.pdf
https://www.gov.uk/guidance/public-sector-procurement-policy#procurement-policies-for-promoting-greater-transparency
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/408386/150227_PUBLICATION_Final_LGTC_2015.pdf
http://www.legislation.gov.uk/uksi/2006/88/schedule/made#article-3-2


Schedule 12A a list of categories of exempt information, referenced on page 114 of the current 
Gloucestershire Constitution. 

Of particular note, the variation order in 2006 removes references to "amounts of expenditure 
proposed to be incurred by the authority under any particular contract" from the list of exempt 
information, suggesting §3 of "Rules on Access to Information About The County Council's 
Formal Business" on page 108 of the Gloucestershire Constitution may need revision to remove 
'information about prospective contracts', as other justifications beyond Schedule 12A would be 
required to provide a basis against disclosure of contracts. 

International policy and principles

The Open Contracting Global Principles (6), supported by the UK Government in the 2014-16 
and 2016-18 Open Government Partnership National Action Plans in §3(a) call for publication of 
contract texts and amendments. 

The World Bank Framework for Disclosure in Public-Private Partnership (PPP) projects (7) sets 
out a framework of documents and key figures to be published, including business cases, project 
IRR, risk logs and contract text. The framework covers pre-procurement disclosure of draft PPP 
contracts, and post-procurement disclosure of full contract text. An accompanying Jurisdictional 
Study (8) provides additional analysis of the UK legal situation on disclosure specifically of PPP 
information and contracts. 

Executed contracts and contract negotiation

It should be noted that there is an important distinction to be drawn between:

● Contracts under negotiation; and
● Executed contracts that are in force. 

Whilst policy and guidance generally provides for some stronger confidentiality protections in the 
former case, in the latter case, as the above outlines, there is now a general policy framework in 
presumption of disclosure. For major infrastructure projects, PPPs and other complex projects, 
pre-procurement disclosure of draft contracts is also frequently recommended. 
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